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Abstract 

Punishment of offenders plays a dominant role in the administration of criminal justice. The guilty 

offenders are punished to serve as deterrence to other people whereas the victims of crime enjoy no 

significant incentive or compensation. Plea bargaining has been developed in some jurisdictions and has 

been introduced to Nigeria legal system in order to assist in recovery of looted wealth of the nation. This 

paper looked into the nature, purpose of plea bargaining and the application of it to Nigeria legal system. It 

considered the arguments in favour and against its application. It relied on doctrinal legal research 

methodology where it applied primary and secondary sources of information. The primary source included 

the statutes and judicial authorities while the secondary source comprised of text books, internet materials, 

journals and newspapers. The paper discovered that plea bargaining is a new development which will 

greatly assist in fighting corruption. It has also been introduced to Nigeria and efforts are being made to 

solve its teething problems. The paper concluded that plea bargaining is an added advantage to Nigeria in 

the sense that apart from punishment, offenders will have to forfeit the proceeds of financial crime and it 

will be returned to the government coffer. There is economic incentive to the nation because the looted 

wealth will be used for the benefit of the people. It is intended that the recommendations in this paper will 

assist the nation to fight corruption which has been hindering the progress of the country.  
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Introduction  

If there is crime then there must be punishment which is a tool that will deter people from committing 

criminal offences. It is an ultimate component and most paramount legal means to control conduct of the 

people in order to guaranty acceptable standard (Aborisade, 2016) There are bodies meant for maintenance 

of law and order in a society for the peace of the society. They derive their power and authority from the 

governed with the exception of autocratic regime that forces itself to rule the people. The masses surrender 

to the authority by obeying rules, regulations and laws by the appropriate institutions. (Lawal and Aliu, 

1999) Corrupt practices are criminal acts. It is believed that corruption affects development in a society 

because the money meant for development is used by individuals for personal benefit ( Dambazau, 1999) It 

affects development of a nation; spoils moral and values in a society and alters plans of a nation. 

Corruption has discovered Nigeria to be a suitable place for its development and it is manifested in every 

sector of the economy (Fakoya, 2000). 

There are different measures made in various jurisdictions by law enforcement agents when prosecuting 

criminal acts. The plea bargaining known with United States of America saves time and make investigation 

easy (Rose-Ackerman, 2002). 

Plea Bargaining was not part of the Nigeria law when it was introduced into the system. Opinions are 

divided on the introduction of the practice to the Nigeria legal system. The fact remains that the 

introduction of it has tremendously assisted the country to recover some amount of money embezzled by 

some Nigerians. This research will however examine the application of plea bargaining into administration 

of criminal justice in Nigeria and make appropriate recommendation on the introduction of plea bargaining 

in Nigeria.  
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Literature Review 

Rout and Moorthy (2017) confirm the assertion that corruption exists in every society and it is as old as 

power. It is found in every stage of development but the nature, volume and proportions are not the same in 

all the countries. The book enumerates greed, circumstances and opportunities to be among the major 

causes of corruption. 

Achilike (1999) examines the positions of the Utilitarian and the Retributivism schools on the theories of 

punishment. The Utilitarians believe that punishment promotes harmony among the people; orderliness in 

the society and serves as deterrence to future offenders in a society and that is the reason for punishment. 

The retributivists disagree with the utilitarian school by maintaining that the Utilitarian view is tantamount 

to usage of human being to achieve a goal. Punishment to them is that whoever offends should be punished 

and they even see punishment as natural entitlement that should not be alienated from offenders. The 

retributivists further argues that when the punishing authority fails to discover or cannot remember an 

offence the offender should surrender himself for the enforcement of punishment on him which they see as 

his right. The school also postulates that punishment must be commensurate to an offence. 

Okonkwo and Naish (2001) also consider the positions of the two principles of punishment and reveals that 

courts are faced with the problems of decision in the two stages of sentencing. They are at the first stage 

faced with the problem of selecting the appropriate principles of punishment to apply. Secondly they are to 

decide the type and quantum of punishment that will be commensurate to the fact of the case.  

Herman (2012) writes that plea bargaining occurs whereby both the prosecutor and the defendant come 

together to dialogue and agree to solve part of the issues that arise from criminal charges without going into 

trial. It may take place before charging the defendant or after been formally charged. 

Mudasiru (2015) examines the application of plea bargaining to the criminal justice system of Nigeria, a 

democratic government undergoing crusade against corruption. Plea bargaining is seen as getting lesser 

punishment for admitting and confessing an offence. It is not new in the world but novel to Nigeria legal 

system. The paper concluded that it is dangerous for the system because reduction or cancellation of 

punishment instead of due punishment will enhance corrupt practices among the people. In order to fight 

the menace, there should be commensurate punishment as consequence of offence committed and this will 

invariably deter other people from doing same.  

Definition 

 Berman (n.d) defines plea bargain as:   

an agreement between a defendant and a prosecutor, in which the defendant agrees to 

plead guilty or no contest (nolo contendere) in exchange for an agreement by the 

prosecutor to drop one or more charges, reduce a charge to a less serious offence, or 

recommend to the judge a specific sentence acceptable to the defence. 

The Black’s Law Dictionary defines plea bargaining as:  

a negotiated agreement between a prosecutor and a criminal defendant whereby the 

defendant pleads guilty to a lesser offence or to one of multiple charges in exchange for 

some concession by the prosecutor usually, a more lenient sentence or a dismissal of the 

charges.  

Types 

Plea Bargaining can be divided into Sentence bargaining and Charge bargaining. Sentence bargaining is a 

plea bargaining method whereby the prosecutor agrees to propose a lighter sentence for the particular 

offence committed in which the defendant pleads guilty or does not challenge them. Charge bargaining is a 
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method where the prosecutor consents to expunge some charges or reduce a charge to a less serious offence 

in exchange for the agreement of the defendant to plead guilty (Berman, n.d).  

Brief History 

Plea Bargaining emanated between 1830 and 1840 in America when the court was developed to improve 

on its role as agents of the State to promote social order necessary for healthy market functioning; personal 

security; and economic growth. The principle was an improvement on the British common law principle. 

Plea bargaining was supported by the elite during the conflicts experienced when the system was 

introduced on discretion over sentencing policy (Vogel, 2008). 

 

It is a convention in America but now entrenched in their Federal and state criminal laws. The State of 

California has made progress in Plea bargaining. Forms are usually given in California to guide the 

prosecution and defence in the formulation of their agreements  (Adebayo, (2012). 

Plea Bargaining emerged in Nigeria in 2005 when the term was applied by the Economic and Financial 

Crime Commission to prosecute Corruption charges. It was used against D.S.P Alamieyesagha of Bayelsa 

State for embezzlement and Emmanuel Nwude and Nzeribe Okoli who had defrauded a Brazilian bank. It 

was later used in the cases of former Governor Lucky Igbinedion of Edo State who was prosecuted for  

embezzlement in 2008, and later applied in the case of Mrs. Cecilia Ibru, erstwhile Managing Director of 

the then Oceanic Bank in 2010 for abuse of office and mismanagement of funds.  

Application of Plea Bargaining in Nigeria 

The Economic and Financial Crime Commission (E.F.C.C) has always been using Sec. 14(2) of the EFCC 

Act 2004 to defend itself on the basis of the provision which provides inter alia that the commission may 

compound any of the punishable offences in the Act by taking money that it thinks is more than what the 

defendant will pay if found guilty of the offence charged. 

Apart from the above provision that is relied upon by the E.F.C.C.  Section 180 (1) of the Criminal 

Procedure Act also provides that: 

: 

When more charges are made against a person and a conviction has been had on one or 

more of them, the prosecutor may, with the consent of the court, withdraw the remaining 

charge or charges or the court, of its own motion, may stay trial of such charge or 

charges. 

   

Article 37 of the United Nations Convention against Corruption (2003) which is an international instrument 

of the United Nations also support Plea bargaining. It provides that state parties should allow for the 

mitigation of punishment of the accused persons who agree to give evidence of their corrupt acts in co-

operation with prosecuting authorities. 

Despite the above positions, many people have criticized the application of plea bargaining introduced into 

Nigeria law especially for the fact that: it was not expressly stated in our law when it was applied; the 

statutes cited above have been in existence in Nigeria before the E.F.C.C. Act was enacted and it was not 

made for the purpose of plea bargaining. Besides, non of the laws relied on as stated above is on plea 

bargaining Another argument against introduction of plea bargaining in the absence of substantive law that 

expressly provide for it is that, it can be concluded that it is not legal to apply it base on the definition of 

legality in the Black law Dictionary which defines legality as means “adherence to the law, prescription, or 

doctrine; the quality of being legal”. Therefore it can be concluded that the application is illegal (Adebayo, 

2012). 

 

Consequently, notable people in Nigeria has been criticising the use of plea bargaining in our criminal 

justice system. The Chief Justice of Nigeria, Honourable Justice Dahiru Musdapher maintained at the fifth 

annual general conference of the Section on Legal Practice of the Nigerian Bar Association (NBA), held in 

Abuja in November 2011, that plea bargaining is a new concept of questionable source. It is strange to both 
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the substantive and procedural jurisprudence in Nigeria. In a nutshell, it was reported that it should not even 

be talked about in Nigeria legal system. 

His position depicts the fact that it was imported to favour few people and that it was invented in order to 

give succor to defendant of serious criminal cases of looting of government treasury. It is an impediment to 

the crusade against corruption (Nigeria Tribune as cited in Adebayo,   2012). 

 

Despite criticism by those who were against the application some notable Nigerians who were in support of 

the application said that the application was in order. Among them are  the Chairman of the Governing 

Council of the National Human Rights Commission (NHRC), Dr Chidi Anslem Odinkalu and the Chairman 

of the Nigerian Bar Association (NBA) Abuja chapter, Mazi Osigwe as well as the Chairman of the 

Economic and Financial Crimes Commission, Mr. Ibrahim Lamorde. They maintained that they were 

convinced that plea bargaining has assisted the country to achieve quick decision on many cases. This has 

made the nation to save a lot of public expenditure which would have been incurred during prolonged full 

trials on those cases (Oke, 2016). 

 

New Position of the Law on Plea Bargaining in Nigeria 

 

The position of the law on Plea bargaining has changed under the Nigerian law since the enactment of the 

Administration of Criminal Justice Act 2015. 

Part 28 of the Act focuses on Plea bargaining. This has created an express provision that has legalised the 

practice of plea bargaining in Nigeria criminal justice system. 

Section 270 (1)(a) provides that despite any provision of the Act or any other law, the prosecutor may 

accept and consider plea bargaining from a defendant that is charged to court for an offence directly from 

the defendant or from someone on behalf of the defendant as provided in Section 270(1)(b) of the Act. 

 

Section 270 (2) provides that the prosecutor with the consent of the victim or his representative may agree 

with the defendant to enter into plea bargaining. This can take place during or after evidence has been 

presented by the prosecutor and not before the defendant has presented evidence. 

 

Plea Bargain in America and United Kingdom 

 

This system has helped the United States of America and about 95% of criminal cases there were settled 

through Plea Bargain. In the United States of America, the plea bargain has been legitimized by the Court 

in Brady v. United States (1970). In this case the voluntary nature of the defendant’s plea is not interrupted. 

A Texas district Court Judge Mc Spadden remarked that if Plea Bargain was not in place in United States 

of America, some cases would suffer 10 years trials (Agbamuche-Mbu,
 
2015) 

The system is also gaining ground in United Kingdom. It is being considered in various policies, case law 

and in academic research. The Attorney general in 2009 introduced plea agreements for complex fraud 

case. It has helped England and Wales in high profile cases such as R v. Innospec, R v. BAE Systems Plc 

and R v. Dougall in 2010 The problem with the people in U.K. is that some people still believe that the 

system will allow some people to go without facing the wrath of the law (Alge,  2013).  

 

Achievement 
 

Ever before it is legalized in the new Act in Nigeria, It has helped in the anti corruption war in Nigeria. The 

money received from corrupt leaders in Nigeria would not have been possible if the system has not been 

introduced. The former Inspector General of Police Tafa Balogun had to forfeit all his assets totaling 150 

million US dollars although he was sentenced to six month imprisonment. In 2010 when plea bargain was 

applied in the case of Mrs Cecilia Ibru, the former Chief Executive of Oceanic Bank had her assets which 

were valued at N191 billion forfeited even though she was sentenced to 18 months imprisonment and she 

spent only six months. The system also assisted in the case of corruption against the former governors 

Diepreye Alamieyeseigha (Bayelsa) and Lucky Igbinedion (Edo). 

In addition to fact that the economic gain on plea bargaining is enormous, the system is very fast when used 

in administration of criminal justice.   
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Likely Abuses 

 

Despite the achievement, the system is susceptible to abuses and this has been the fear of some antagonists 

of the system. This can take place through the Judge or the Prosecutor. The corrupt people are ready to 

sacrifice a lot to go unpunished. In FRN v Esai Dangabar & 5 others. The High Court Judge Talba through 

plea bargaining fined Esai Dangabar one of the defendants who was a former deputy director in the Pension 

office  just N750.00 shortly after he admitted that he conspired with others to steal some N23 billion from 

the Police Pension Fund. It was a very serious abuse that led to the suspension of the judge by the National 

Judicial Council.  

 

The system can also lead to abuse of fundamental Human Right of the people as provided in chapter IV of 

the 1999 constitution. The defendant can be denied the right to fair hearing especially in situation where he 

is poorly represented or if he is not represented at all. 

It can lead to favouritism because it can be used to favour some people or oligachy few in the society 

(Agbamuche-Mbu
 
2015). 

 

Conclusion 

 

Corruption affects development since money meant for development is taken away from government coffer 

and used for selfish use by the people. The introduction of plea bargaining to administration of criminal 

justice in Nigeria will greatly assist the country to retrieve part of the looted fund of the nation. The Plea 

bargaining in Nigeria is a good development that will assist our Criminal Justice System. It will assist the 

country to achieve a lot in its war against corrupt practices. The system can lead to abuses but efforts 

should be made to prevent such abuses and this could be made as soon the abuses are discovered. The 

system will also help to prevent delay in prosecution of offenders. The situation has now been improved 

with the Administration of Criminal Justice Act 2015 which has legalized the practice in Nigeria.  

Recommendation 

 

Abuses can be stemmed down or prevented by amending the law to create stiffer punishment along side 

with fines so as to deter people from corrupt practices and other offences. 

The loop hole in the law that allows abuse should be blocked through amendment of the law. 

The Economic and Financial Crimes Commission, The Independent Corrupt Practices and other Related 

Offences Commission, the Police and other Law enforcement agencies should be properly trained on the 

provisions of the law in the new Administration of the criminal justice Act and on the Fundamental Human 

Rights of the people as contained in Chapter IV of the constitution. 

Lawyers should be used to prosecute corrupt practice in Nigeria 
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